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DECISION OF THE FEI TRIBUNAL

dated 15 June 2010

Positive Medication Case No.: 2009/15
Horse: CORNET OBOLENSKY FEI Passport No: GER28145
Person Responsible: Mr. Marco Kutscher, GER
Event: Games of the XXIX Olympiad, Beijing 2008, Hong Kong
Prohibited Substance: Lactanase
1. COMPOSITION OF PANEL
Mr. Ken E. Lalo
Mr. Patrick A. Boelens
Mr. Pierre Ketterer
2. SUMMARY OF THE FACTS
2.1 Memorandum of case: By Legal Department.
2.2 summary information provided by Person Responsible (PR):
The FEI Tribunal duly took into consideration all evidence, submissions
and documents presented in the case file, which were also made

available to the PR, as well as the pleadings of the parties and the
testimony of the Person Responsible presented at the oral hearing.



2.3 Oral hearing: on 22 March 2010, in Geneva
Present: The FEI Tribunal Panel

For the FEI:
Ms Lisa F. Lazarus, General Counsel
Ms Carolin Fischer, Legal Counsel
For the PR;
Mr. Marco Kutscher, Person Responsible
Dr. Alexander Birnstiel, Counsel for the PR

Ms Eleonora Ottaviani, Counsel for the PR

Ms Helga McGrew-Walter, Interpreter for the PR

3. APPLICABLE STATUTES, REGULATIONS, AND RULES

3.1 Articles of the Statutes/ Regulations which are applicable or
have been infringed:

Statutes 22" edition, effective 15 April 2007 (“Statutes”), Arts. 1.4,
34 and 37.

General Regulations ("GRs”), 22" edition, effective 1 June 2007,
Arts. 142, 146.1 and 174.

The Equine Anti-Doping and Medication Control Rules ("EADMCRs"),
effective 1 June 2006.

Veterinary Regulations (“*VRs"), 10" edition, effective 1% June 2006,
Art. 1013 and seq. and Annex III (the Equine Prohibited List).

FEI Code of Conduct for the Welfare of the Horse.
IOC Anti-Doping Rules applicable to the Games of the XXIX Olympiad,

Beijing 2008, Art. 15.
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The FEI Regulations for Equestrian Events at the Olympic Games
(22nd ed.) ("FELI OG Reg”), effective for the 2008 Beijing Olympic
Games (Hong Kong), Arts 614, 615 and Annex G.

3.2 Person Responsible: Mr. Marco Kutscher
3.3 Justification for sanction:

GR Art, 146.1: “The use of any substance or method that has the
potential to harm the horse or to enhance its performance is forbidden.
The precise rules concerning Prohibited Substances and Medication
Control are laid down in the EADMCRs.”

EADMCR Art. 2.2: “The success or failure of the Use of a Prohibited
Substance or a Prohibited Method is not material. It is sufficient that
the Prohibited Substance or Prohibited Method was Used for a rule
violation to be committed.”

4. DECISION

4.1 Factual Background

i. CORNET OBOLENSKY (the “Horse"”) participated in the Games of
the XXIX Olympiad, Beijing 2008, from 8 to 21 August 2008 in
Hong Kong (the “Event”). The Horse was ridden by Mr. Marco
Kutscher (the "PR").

2. The PR is an international Show Jumping rider and was a member
of the German Olympic Team at the Event. The PR has been
competing in Show Jumping competitions for many years and is a
highly ranked successful Show Jumping rider.

3. The PR made the following statements in relation to the Event
during a German television show "“Sport Inside”, which was
broadcast on 4 May 2009:

“What has actually happened is that Cornet Obolensky, after
the first round of the Nations Cup, has received a sports
medical treatment. And upon this, to explain it this way, he
got a bit sick. As you know, when humans receive medicines,
they are asked to lie down on a couch. Horses stand - and for
a short while, his knees started shaking. But has been ok
again immediately, Yes, and this is what has happened. Yes.”

Case 2009/15 — CORNET OBOLENSKY 3



4, Based on this statement, which was made by the PR in May
2009, the FEI registered a Protest against the PR for alleged
horse abuse at the Event. The FEI requested a Provisional
Suspension of the PR for three weeks (the "Interim
Proceedings"), pending the outcome of a FEI Ethics Panel that
had been convened to investigate allegations of Anti-Doping rule
violations involving German athletes and German National
Federation ("GER NF”) representatives (the "Ethics Panel”). On
29 May 2009, an oral hearing via a telephone conference call
took place to address issues relating to the Interim Proceedings,
with the participation of a panel of the FEI Tribunal, the FEI
Secretary General, the FEI General Counsel, representatives of
the GER NF and the PR.

5. During that conference call, the PR confirmed that the Horse was
treated by injection with Lactanase at the Hong Kong Olympic
Games, that the treatment was undeclared and that to his
knowledge no Medication Form as required under the FEI
Veterinary Regulations had been submitted. The FEI Tribunal, in
its decision of 5 June 2009 relating to the Interim Proceedings,
denied the FEI's request for a Provisional Suspension on the
grounds that Provisional Suspension was not a remedy available
under the regulations pertaining to horse abuse.

4.2 The Proceedings

6. The facts as described above along with the relevant evidence,
the possible rule violation and the consequences implicated, were
officially notified to the PR by the FEI Legal Department on 4
January 2010.

7. On 9 February 2010, the PR submitted his written explanations.
In a nutshell, the PR disputed that he had admitted any violation
of FEI rules with regards to the treatment of the Horse with
Lactanase. Further, that he had been requested by the GER NF
to sign a self-binding declaration for the Olympic Games and that
according to this declaration, he had been obliged to discuss any
treatment with the team veterinarian for the German team during
the Olympic Games 2008, Dr. Nélting. That he had had a short
conversation with Dr. Nolting, after the First Round of the Nations
Cup, about a potential treatment of the Horse, and that the
treatment had been administered by Dr. Noéiting, in accordance
with the self-binding declaration signed by himself. The PR
further claimed he was unaware that no authorization had been
given for the treatment and that he had only learned about the
treatment after it had taken place. Further, that he did not know
at the time that a medical treatment in the strict sense of the
word would be administered. The PR argued that accordingly, Dr.
Néiting should bear the entire responsibility for the consequences
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